
O ur final column for 2016 focuses 
on several key events that have 
implications for the ongoing 
evolution of healthy built 

environments in NSW. One of the most 
significant initiatives for PIA planners is 
the release of the Institute’s ‘Planning 
for Healthy Communities’ national policy 
position statement.1 This is an important 
acknowledgement of the pivotal role 
that planning plays in supporting people 
being healthy, particularly in combatting 
sedentary lifestyles. The policy reaffirms 
the growing body of evidence for healthy 
planning, proposing a set of principles for 
new development and the retrofitting of 
established areas - ranging from leadership 
in advocating for healthy planning to multi-
disciplinary and collaborative practices. 
The embodied principles are supported 
by a diversity of actions. These include the 
provision of accessible, high quality, green 
open space, opportunities for active transport 
and measures to connect communities, 
all of which are needed to address the key 
risk factors for chronic disease – obesity, 
inactivity and social isolation. The importance 
of geographic and demographic context for 
the implementation of appropriate and timely 
health supportive initiatives is emphasised, as 
is the role of good design, education and links 
with environmentally sustainable outcomes.

2016 also saw the establishment of the 
Greater Sydney Commission (GSC), now 
well on its way to the release of six draft 
District Plans connecting local planning 
with the longer term strategies in Sydney’s 
Metropolitan Strategy. There are some 
encouraging signs that healthy planning will 
be part and parcel of these Plans.  Social 
Commissioner and well known planner, 

Heather Nesbitt, called for ‘cycling and 
walking to become a routine part of the 
transport network’ at the Bike Futures 2016 
Conference.2 As well, an advisory paper is 
being prepared to inform the District Plans 
about the social, cultural and health issues 
needed to create a ‘vibrant, inclusive, healthy 
and prosperous Sydney’.3 Healthy living is 
being canvassed as an important planning 
objective - housing, transport, community 
facilities and public spaces are central 
to this in terms of how they facilitate and 
encourage healthier lives for all people. 
We are also heartened by the way in which 
the NSW Healthy Planning Expert Working 
Group has contributed to the district planning 
process. Enshrined under Direction 3.3 of 
the most recent Metropolitan Strategy for 
Sydney,4 this group has submitted a set of 
key healthy planning principles to the GSC, 
recommending that they be embodied in the 
District Plans. By year’s end we will see how 
the process has played out when the draft 
Plans are released for comment. Make sure 
you have your say! 

Unfortunately, 2016 has had its disappointing 
moments for healthy planning, and without 
a doubt, the axing of the NSW Premier’s 
Council for Active Living is the most 
noteworthy. Many readers will know PCAL 
well, having benefited from the Council’s 
excellent resources and training over the last 
decade. Deemed to be no longer necessary, 
PCAL will not exist beyond this year. Its 
acumen in strategically bringing together 
diverse stakeholders from health and built 
environment disciplines working in the public, 
private and not-for-profit sectors has been 
pivotal in advancing healthy planning in the 
state. It’s still needed. RIP PCAL – you will be 
sorely missed.5

So it’s been quite a year, one way and another. 
If you are pondering your summer reading, 
you cannot go past the recently published 
book by Hoyne Architects, ‘The Place 
Economy’. It provides some great inspiration 
for place making from around the world!6 
For those in need of a bit more intellectual 
stimulation, have a look at the latest ‘Lancet 
Commission’ on urban design, transport 
and health.7 More compelling arguments 
for compact cities, ditching the car and 
embracing active transport now! n 
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What a tumultuous year 2016 has been for planning!  We are seeing 
unprecedented levels of development, particularly in Sydney, as 
we witness the gradual transformation of our largely suburban 
landscape to an urban one. Densification is here and it’s happening 
fast. So too is concern about community health and wellbeing, 
climate change impact, and our ability to be resilient in the face of 
rapid and unbridled change.

Figure 1: Sydney’s rapid densification has 
implications for health and wellbeing
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Gray v Sutherland Shire Council 
[2016] NSWLEC 64 involved an 
appeal to a judge of the Land 
and Environment against a 

commissioner’s decision refusing consent 
for a 23-room boarding house.  Planning 
controls relating to the proposal were 
the Sutherland LEP 2006 and State 
Environmental Planning Policy (Affordable 
Rental Housing) 2009 (‘ARH SEPP’). The 
commissioner had reached the conclusion 
that the site was not suitable for the 
proposed development due to adverse social 
impact.  

Critically, the commissioner believed that 
a proposed condition of consent, requiring 
compliance with a plan of management 
limiting the occupants of the boarding house 
to those with a nominated minimum weekly 
income, was a condition that could not be 
lawfully imposed.  Eligibility criteria in the 
plan of management were aimed at housing 
accommodation solely for moderate income 
earners, with the explicit purpose of avoiding 
social or very low to low income housing 
provisions.  Exclusion of these income groups 
from the development was in response to 
the level of reported anti-social behaviour 
attributed to these disadvantaged groups, 
resulting in the belief that the present level of 
social housing in the locality had reached its 
maximum threshold.

The proposed condition sought to address 
the cumulative social impacts of the 
proposed development by limiting tenant 
eligibility to those in the moderate income 
band.  Incorporating a condition of consent 
however, designed to deliberately exclude 
two affordable housing groups (very low 
and low) could not be legally imposed, 
stated the commissioner, as it was not for 
a valid planning purpose, was manifestly 
unreasonable, and was contrary to the 
provisions of ARH SEPP. 

Four grounds of appeal against the 
commissioner’s decision were considered 
and upheld by the judge. First, was that the 
commissioner had erred in finding that the 
condition was not for a planning purpose.  
Here, the judge held that a planning purpose 
is discerned by reference to the relevant 
legislation and not “some preconceived 
general notion of what constitutes planning.”  
Section 80A of the Environmental Planning 
and Assessment Act (‘EPA Act’) empowered 
a consent authority to impose a condition if it 
related to any matter referred to s 79C(1) of 
relevance to a development.  Those matters 
included “social and economic impacts in the 
locality”s 79C(1)(b).

Evidence by social planners presented to the 
commissioner, made clear that it would not be 
desirable for public housing to be increased 
in the area, given the density of such housing 
already present in the area and the associated 
anti-social behaviour problems said by the 
planners to be associated with that public 
housing.  The eligibility requirements in the 
plan of management were considered by the 
experts as essential if the development was 
not to exacerbate these social problems.  The 
condition was therefore directly referable to 
a mandatory relevant consideration pursuant 
to s 79C(1)(b), namely the social impact of the 
development in the locality, and, consequently, 
was for a proper planning purpose.

Further, the condition was not contrary to 
the provisions of ARH SEPP.  The SEPP did 
not require any given proposed affordable 
housing development to be available 
for rent to those falling within all three 
categories of income level (very low, low 
and moderate) identified in ARH SEPP 
and the EPA Act definition of “affordable 
housing”.  The disjunctive “or” separating 
reference to the three income groups in 
the definition (“housing for very low income 
households, low income households or 

moderate income households“) made that 
proposition apparent, and so the proposed 
development could be characterised as 
“affordable housing”.

Arising from these findings on the first 
ground, the judge found the commissioner 
in error on the three remaining grounds of 
appeal: whether the condition was manifestly 
unreasonable; could the condition be 
lawfully imposed; and the suitability of the 
site for the development – this latter ground 
being addressed by the imposition of the 
contested condition itself.  The Court upheld 
the appeal and remitted the proceedings 
to be determined by the commissioner in 
accordance with this decision. 

The outcome of the decision is that it is 
possible to impose conditions of consent 
which restrict the occupancy of boarding 
rooms within a boarding house provided 
under the provisions of ARH SEPP to 
cater for only a particular income level.  
With this impediment to consent being 
addressed, the commissioner subsequently 
granted consent to the development on re-
determining the appeal n  

The Court has ruled that a condition of consent may validly be imposed 
which restricts the occupancy of a boarding house to moderate income 
residents only, excluding low to very low income earners.
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